Our Constitution

Judicial Review

Three Types of Law:

· Constitutional

· Statutory

· Common law/Judge made law

· COMMON LAW - That which derives its force and authority from the universal consent and immemorial practice of the people. The system of jurisprudence that originated in England and which was latter adopted in the U.S. that is based on precedent instead of statutory laws.


· Also case law. Law established by subject matter heard in earlier cases.  Binding on lower courts within the jurisdiction.
What is Precedent?

· The judicial practice by which the courts generally follow previous decisions involving the same issue. (Wasserman)

· A judicial ruling that permits the court ruling settling an old case to govern the rule used to settle a similar new one (G.Q. Wilson)

· Stare Decisis – to stand on decided cases; the judicial policy of following precedents established by past decisions. (Schmidt)
What is Judicial Review?

· The power of the federal courts to test federal and state legislative enactments and other actions by the standards of what the Constitution grants and withholds. (findlaw)

· The power of the courts to declare acts of the legislature and the executive unconstitutional, and therefore null and void.   (Wasserman)

Where is “Judicial Review” in the Constitution?

· Article 3, the Powers of the Judiciary?

· Article 6, The Supremacy Clause?

· Amendment 5 – Judicial procedures?

· Amendment 6 – Criminal Court Procedures?

· Amendment 14 – Guarantees of Due Process?

The Supremacy Clause (Article VI)

· This Constitution, and the Laws of the United States which shall be made in Pursuance thereof… shall be the supreme Law of the Land.
· Only those laws made in pursuance of the constitution 

As Stated

· Article 6 was directed at assuring that STATES didn’t do anything that conflicted with the supreme national law.

· State Laws Overturned

· More than 1100

· Federal Laws Overturned

· About 200

What is the Role of the Courts?

· Judicial Restraint

· A doctrine holding that the Supreme Court should defer to decisions made by the elected representatives of the people in the legislative and executive branches 

· Judges find and apply existing law

· Federalist 78 predicts the courts will play a neutral, even passive role in government

· Judicial Activism

· A doctrine holding that the Supreme Court should take an active role in using its powers to check the activities of Congress, state legislatures, and administrative agencies when those government bodies exceed their authority.  (Schmidt)

· Judges do not merely find the law, they MAKE the law

· The shift from restraint to activism has been driven by political, economic and ideological forces

Original Supreme Court Chambers

Underneath the Legislative Chambers

(like an in-house parliamentarian)

Architecture sends a message:

A referee, NOT a player
What is the Role of a Judge?

· Arbiter 

· Letter of the Law

· Rule of Law

· Referee

· Advocate

· Spirit of the Law

· Natural Order

· Biblical Judges

· Is Judicial Activism the natural result of justice being trampled in other areas?

John Marshall

· Helped answer “…the Greatest of all questions left unresolved by the founders – the nation-state relationship.”

· Chief Justice of the United States Supreme Court 1801-1835 (appointed by Adams)

The Rise of Judicial Review

Marbury v Madison (1803)

· What a great story!

· Intrigue!

· Factions!

· Midnight appointments!

· Semi-eternal questions

answered!

· Whole new ways of 

thinking about

government!!!

As the Case Turns…

· Jefferson defeats Adams, but has not been sworn in

· Adams makes “midnight appointments”

· Some commissions are not delivered by Adam’s outgoing Secretary of State (the moonlighting John Marshall!) or the new Jefferson administration

· Marbury sues under the “original jurisdiction” of the Supreme Court to force Secretary of State James Madison to deliver asking for a writ of mandamus

· The Court says:  The Court doesn’t have the jurisdiction to issue a writ of mandamus, because the expansion of the grant of that authority in Section 13 of the Judiciary Act of 1789 is in conflict with Article III of the constitution. 

Marbury v Madison (1803)

· "It is emphatically the province and duty of the judicial department to say what the law is. Those who apply the rule to particular cases, must of necessity expound and interpret that rule. If two laws conflict with each other, the courts must decide on the operation of each." 

· — Chief Justice John Marshall

· The Birthright of Judicial Review

· The irony:

· The landmark case for judicial review is based on a finding that the Supreme Court did not CONSTITUTIONALLY poses a particular power

· (give a little, get a lot!)

· The Supreme Court has the power to decide what the constitution means.

Tom and the Courts

· "The Constitution . . . meant that its coordinate branches should be checks on each other. But the opinion which gives to the judges the right to decide what laws are constitutional and what not, not only for themselves in their own sphere of action but for the Legislature and Executive also in their spheres, would make the Judiciary a despotic branch." 
   —Thomas Jefferson to Abigail Adams, 1804. 

McCullough v Maryland (1819)

· The Second National Bank and the state of Maryland

· Two elements:

· The Supremacy Clause

· Article 6, Clause 2 

· (Judicial Review of STATE activities)

· the “Necessary and Proper” clause

· Article 1, Section 8, Clause 18 

· (A handy-dandy expansion of federal powers) 
Tom and the Courts (Part II)

· "To consider the judges as the ultimate arbiters of all constitutional questions [is] a very dangerous doctrine indeed, and one which would place us under the despotism of an oligarchy. Our judges are as honest as other men and not more so. They have with others the same passions for party, for power, and the privilege of their corps. … their power the more dangerous as they are in office for life and not responsible, as the other functionaries are, to the elective control.

·  The Constitution has erected no such single tribunal, knowing that to whatever hands confided, with the corruptions of time and party, its members would become despots.

·  It has more wisely made all the departments co-equal and co-sovereign within themselves." 
   —Thomas Jefferson to William C. Jarvis, 1820. 

This is NOT settled…

Marshall has made his decision…

· Now let him enforce it.   

· Andy Jackson, 1832

· The decision was Worcester v. Georgia (1832)

· The Trail of Tears - The forced removal of 16,000 Cherokee (4,000 of whom die en route)
A Double Edged Sword

Dred Scott (1857)

· First invalidation of a Federal Statute since Marbury vs. Madison

· The Missouri Compromise of 1820 is unconstitutional; Congress cannot end slavery in the territories

· Oh by the way, slaves aren’t people, I mean citizens
Dred Scott v. Sandford (1857)

· ". . . . . . We think they [people of African ancestry] are . . . not included, and were not intended to be included, under the word "citizens" in the Constitution, and can therefore claim none of the rights and privileges which that instrument provides for and secures to citizens of the United States. . . .“  (Chief Justice Roger B. Taney, speaking for the majority)
Abe and the Courts

· …the candid citizen must confess that if the policy of the Government upon vital questions affecting the whole people is to be irrevocably fixed by decisions of the Supreme Court, the instant they are made in ordinary litigation between parties in personal actions the people will have ceased to be their own rulers, having to that extent practically resigned their Government into the hands of that eminent tribunal. Nor is there in this view any assault upon the court or the judges. It is a duty from which they may not shrink to decide cases properly brought before them, and it is no fault of theirs if others seek to turn their decisions to political purposes. 

· (2nd Inaugural Address – 1861)

