POLS 205

American National Government

Civil Liberties and Civil Rights Unit, Lecture 3:

The Balance of the Bill of Rights

The Balance of the Bill of Rights:

Arms, Criminals, Retained Rights, and Expanding Rights 

The Second Amendment

A well regulated Militia, being necessary to the security of a free State, the right of the people to keep and bear Arms, shall not be infringed.

Questions, questions, questions:

Is this an individual right or a communal right?

What does “well regulated” mean and by whom?

For that matter, what does “militia” mean in 2009?

Civil Liberties and Criminal Justice

The Rights of the Accused

The Fourth Amendment

The right of the people to be secure in their persons, houses, papers, and effects, against unreasonable searches and seizures, shall not be violated, and no Warrants shall issue, but upon probable cause, supported by Oath or affirmation, and particularly describing the place to be searched, and the persons or things to be seized. 


When is a search or seizure “reasonable”?

When a warrant is obtained

Issued by Judge (Neutral Party)

Need for probable cause

Upon arrest

When permission is granted

Plain Sight Doctrine 

Stop and Frisk Rule 

The Fifth Amendment

 No person shall be held to answer for a capital, or otherwise infamous crime, unless on a presentment or indictment of a Grand Jury, except in cases arising in the land or naval forces, or in the Militia, when in actual service in time of War or public danger; nor shall any person be subject for the same offence to be twice put in jeopardy of life or limb, nor shall be compelled in any criminal case to be a witness against himself, nor be deprived of life, liberty, or property, without due process of law; nor shall private property be taken for public use without just compensation. 


Grand Jury Indictment Required: Must have sufficient evidence to warrant a trial

No Double Jeopardy (but related offences, different levels of government, and civil cases are OK)

No Self Incrimination

“Due Process” guaranteed

No “Taking” of Private Property for Public Purposes (without just compensation)

· Eminent domain

“Right to Remain Silent”

Miranda vs. Arizona (1966)

Self incrimination

Due Process of Law

You have the right to remain silent. Anything you say can and will be used against you in a court of law. You have the right to speak to an attorney, and to have an attorney present during any questioning. If you cannot afford a lawyer, one will be provided for you at government expense. 

The Sixth Amendment

In all criminal prosecutions, the accused shall enjoy the right to a speedy and public trial, by an impartial jury of the State and district wherein the crime shall have been committed; which district shall have been previously ascertained by law, and to be informed of the nature and cause of the accusation; to be confronted with the witnesses against him; to have compulsory process for obtaining witnesses in his favor, and to have the assistance of counsel for his defence. 

Speedy, public trial

Impartial Jury

Informed of the nature of the charges against you

Confront witnesses; compel witnesses

Assistance of Counsel

1790 Federal Crimes Act provided counsel for capital crimes

Gideon vs. Wainwright (1963)

14th amendment’s equal protection guarantee extended this right to state court cases

(incorporation)

The Eighth Amendment

Amendment VIII.  

Excessive bail shall not be required, nor excessive fines imposed, nor cruel and unusual punishments inflicted. 


The Ninth and Tenth Amendments

Amendment IX.  

The enumeration in the Constitution of certain rights shall not be construed to deny or disparage others retained by the people.

(The fact that a right is not mentioned does not imply that such a right does not exist.) 



Amendment X.  

The powers not delegated to the United States by the Constitution, nor prohibited by it to the States, are reserved to the States respectively, or to the people.

(The constitution delegates power from the people to their government.  If the people do not delegate a job or power to the federal government, and the people have not told the states they can not do something, then the states get the job or power.  The people reserve all other rights to themselves.)

