POLS 205

American National Government

Unit 3, Lecture 3:

The Active Life
Reprise – One more time!
Thank You, Dr. Jack Shock

Breyer 

Ginsburg

Kennedy 

Alito 

Roberts; he’s the chief

Scalia

Sotomayor, too

Kagan
Thomas, that’s our crew!

Supreme Court Justices, Supreme Court Justices, Supreme Court Justices, they wear black robes for YOU!
Judicial Activism:
Roles and Robes

Three Eras, Three Sets of Questions (p.528 Wilson):

1787 – 1865 Dominant Issues

Nation Building

The Legitimacy of the Federal Government,

Slavery

The Federal Government is Supreme

1865-1937 Dominant Issue

The relationship between Government and the economy

The Government can be Restricted

1938-present Dominant Issues

Personal Liberty

Social Equality

Balancing Liberty and Equality

Personal Freedom is Enlarged; Economic Freedom is Narrowed
Remember

Power

Making others do what you want them to do

Authority

An efficient form of power

Because you don’t have to use force

Marshall has made his decision…

Limits on the Court

No initiative

The Court must wait for someone with standing to bring suit

No Army

How exactly does the Court ENFORCE its decisions?

They won’t do Political Questions 

(really, they won’t, honest, hardly ever…)

Checks and Balances:

Impeachment

Appointments/Confirmations

Judicial Structure, Number of Judges (152 new judgeships in 1979)

Really specific legislation – no room for interpretation

Constitutional Amendments (11,13,14,16,26)

Restricting Jurisdiction

True Constitutional Questions are rare.  

And yet…

Sources of Strength for the Court

Enormous Prestige

More than half have “a great deal” or “quite a lot” of confidence in the Court.

The “guardians of the Constitution”

Our Fragmented Constitutional Structure

Creates the need for an umpire

Athletes – are umpires neutral?

A HUGE Constituency – Lawyers

From Wasserman:

Washington Lawyers: 1972 – 11,000; 1994 – 63,000, 

2009 – 84,055

http://www.averyindex.com/lawyers_per_capita.php 

An Observation by Sandra Day O'Connor
"There is no shortage of lawyers in Washington, DC. In fact, there may be more lawyers than people."


How Many Times Do I Have To Tell You???

Federal Laws Overturned

About 200

Judicial Rulings NOT held to as Precedent

140 cases since 1810

(JQ Wilson)

Article 6 was directed at assuring that STATES didn’t do anything that conflicted with the supreme national law.

State Laws Overturned

More than 1300

Straight from the Home Office in Wahoo, Nebraska

Marshall Court:

Marbury v. Madison 1803

McCulloch v. Maryland 1819

Gibbons v. Ogden 1824

Taney Court

Dred Scott v. Sanford 1857

Fuller Court

Plessy v. Ferguson 1896

And Harlan’s dissent

Warren Court:

Mapp v. Ohio 1961

Baker v. Carr 1962

Brown v. Board of Education 1954

Gideon v. Wainwright 1964

Miranda v. Arizona 1966

Burger Court:

Roe v. Wade 1973 

Nixon v. US 1974

UC v. Bakke 1978

Rehnquist Court:

Bush V. Gore

Judicial Activism

What is the Role of a Judge?

Arbiter 

Letter of the Law

Rule of Law

Referee

Advocate

Spirit of the Law

Natural Order

Biblical Judges

Is Judicial Activism the natural result of justice being trampled in other areas? Or is it a hijacking of the democratic process?

What Does the Lord Require?

Matthew 23:23 But you have neglected the more important matters of the law—justice, mercy and faithfulness. 

Micah 6:8 He has showed you, O man, what is good.


And what does the LORD require of you?


To act justly and to love mercy


and to walk humbly with your God.

What is the Role of the Courts?

Judicial Restraint

A doctrine holding that the Supreme Court should defer to decisions made by the elected representatives of the people in the legislative and executive branches. 

Judges find and apply existing law

Federalist 78 predicts the courts will play a neutral, even passive role in government

Judicial Activism

A doctrine holding that the Supreme Court should take an active role in using its powers to check the activities of Congress, state legislatures, and administrative agencies when those government bodies exceed their authority.  (Schmidt)

Judges do not merely find the law, they MAKE the law

The shift from restraint to activism has been driven by political, economic and ideological forces

Antonin Scalia

“We don’t sit here to make the law, to decide who ought to win.  We decide who wins under the law that the people have adopted.”

Interpretation 
and Intent…

$.25 word for the day:
Hermeneutics

The process for drawing out the meaning within a document.

The process of interpretation and explanation.

“We speak where the Bible speaks and are silent where the Bible is silent.”

Strict Construction

Interpreting the Bible based on a literal and narrow definition of the language without reference to the differences in conditions when the Bible was written and modern conditions, inventions and societal changes. 

Originalist
Originalism assumes that a fixed set of meanings was locked into the Constitution at the moment of its adoption, and that these meanings enjoy a supreme legal authority that should guide and constrain the course of interpretation. (Stanford Today Sep/Oct 1996)



My, how things have changed!

Whoever attentively considers the different departments of power must perceive, that, in a government in which they are separated from each other, the judiciary, from the nature of its functions, will always be the least dangerous to the political rights of the Constitution; because it will be least in a capacity to annoy or injure them.

The complete independence of the courts of justice is peculiarly essential in a limited Constitution. By a limited Constitution, I understand one which contains certain specified exceptions to the legislative authority; such, for instance, as that it shall pass no bills of attainder, no ex post facto laws, and the like. Limitations of this kind can be preserved in practice no other way than through the medium of courts of justice, whose duty it must be to declare all acts contrary to the manifest tenor of the Constitution void. Without this, all the reservations of particular rights or privileges would amount to nothing. 

Federalist #78

Why are judicial nominations such a BIG, FAT Deal? 

Only In America!

Our singular system of judicial review, with the potential for both restraint and activism gives our judges a great deal of power and makes the nomination/confirmation process an important exercise of political power.

Closing the Barn Door…

A careful reading of Souter's confirmation hearing might have alerted some astute observers that he was not quite the conservative team player Sununu imagined. When asked if he had any concerns about "rights created by the court," Souter said no. He supported affirmative action and declared that when the legislature leaves a "vacuum," judges "have got an obligation to come down with practical decrees that implement...rights." He stunned Dixiecrat Senator Strom Thurmond by asserting that the Tenth Amendment, which reserves to the states the powers not delegated to the federal government, "is something that we cannot look at with the eyes of the people who wrote it." These remarks implied little, however, as to how Souter would later vote. This is probably because before going on the Supreme Court, he had rarely ruled on the constitutional and statutory issues that make up the High Court docket. As one close friend put it, "No one knows how David Souter will vote--no one. David Souter does not know.  http://www.thenation.com/docprint.mhtml?i=20061030&s=schwartz  

A Review of Review

Judicial Review – The Court is the final interpreter of the law; it determines what is Constitutional.

Judicial Activism – an active, creative partner in shaping government policy.  More than an umpire – an active participant.

Judicial Restraint – should not impose its views unless there is a clear violation of the Constitution.  A deferential role which lets other branches lead the way.

Do you remember the definition of politics?

The process of deciding: who gets what, when, and how.

Do judges have a role in those decisions?
Does Ruth Bader Ginsburg wear a funny collar?
What do you think?

It is the spirit and not the form of law that keeps justice alive. 
Earl Warren  US jurist & politician (1891 - 1974) 

The problem with any unwritten law is that you don't know where to go to erase it.  
Glaser and Way
The constitution, on this hypothesis, is a mere thing of wax in the hands of the judiciary, which they may twist, and shape into any form they please.   Thomas Jefferson
